Minutes – April 15, 2010


DRACUT ZONING BOARD OF APPEALS

Meeting Minutes of April 15, 2010 at 7:00 p.m. @ Harmony Hall, 1660 Lakeview Avenue, Dracut.  

Long Pond View Estates @ 615 Nashua Road – Amendment to the Comprehensive
Permit conditions relative to the developer contribution.  Petitioner:  615 Nashua Road

LLC.

Mr. Marcoux indicated that his attorney was running late and would be here shortly.  If the Board wanted to move on to the next hearing it was okay with him.

A motion to postpone this hearing until later in the evening was made by Mr. Hamilton and seconded by Mr. LaCourse.  The Board voted unanimously to postpone.

Attorney Brian Bond was present for Long Pond View Estates in the absence of Attorney John Smolak and Attorney Robert Burke was present for the town.  

Attorney Burke reviewed a Proposed Decision that Attorney Smolak had forwarded to him. What the applicant has proposed in the Proposed Decision is a 50/50 division of the profit should there be any at the end of the project.  The Board has to decide if they are satisfied with that.  Chairman Crowley does not see there being any issue with this proposal.  Listening to the testimony, looking at the Pro Forma and realizing that at some point at the end of this project there will be an audit that gets done and given the current economic climate, he is convinced this would present an unreasonable condition at this point in time.  He does not have any problem with this division.  If that is the Board’s attitude that a 50/50 is fine, Attorney Burke feels the Proposed Decision is acceptable with a few minor changes.  One of them is just to make it possible to have the vote on the Proposed Decision actually be done tonight subject to the Applicant agreeing to divide the profits 50/50 up to the amount of $200,000.  Attorney Burke will talk to Attorney Bond about this and probably can have some language agreed upon in the next couple of days.

If the Board Members are in favor of the substance of the Proposed Decision and the intent, Chairman Crowley would like to act on accepting this tonight and ask the Board to authorize him to sign on their behalf on the final paperwork.  Attorney Burke stated this would be appropriate.  Mr. Hamilton noted that there are only four members of the five present tonight that are listed as voting members on the Proposed Decision.  Chairman Crowley recollects that this vote does not have to be a super majority but only has to be a majority vote.  So even if one member did not vote in favor of it, there would still be a majority vote of three.

Attorney Bond feels that the 50/50 split is a good decision by the Board and gives the Applicant some incentive to try and make the project profitable. 

A motion to approve the Proposed Findings and Decision document subject to minor corrections that Attorney Burke and Attorney Bond are going to work out in the next several days and that the final agreement be signed by the Chairman on behalf of the Board by Mr. Stephen Hamilton and seconded by Mr. Andrew LaCourse.  

Voting in favor were Mr. John Crowley, Mr. Stephen Hamilton, Mr. Scott Mallory and Mr. Andrew LaCourse.

Continued BOA 2010-4 @ 1507 Lakeview Avenue - Variance for frontage and lot size  

required to accommodate existing structure submitted in accordance with Section  

2.16.26 of the Dracut Zoning By-Law.  Petitioner:  Sonal Patel.

Attorney Malonis will be presenting for the petitioner and presented a new set of prints.  

Chairman Crowley signed in a set of prints drawn by John D. Bremser, Registered Land Surveyor dated January 25, 2010.

At the request of the Board at the last hearing, Attorney Malonis sent a letter to Attorney James Hall dated March 26, 2010 regarding the zoning restrictions relative to this property that he reviewed with the Board.  In speaking with Attorney Hall, he felt that any type of modification would require any essential petitioner to come back before this Board for approvals.  Chairman Crowley noted in reviewing what was said in the letter and the argument presented, he would be satisfied with this.

An amended application was presented incorporating the setback requirement for the canopy and pump bases.  

Mr. Hamor of Hancock Associates reviewed the following items:

· Lighting scenario: provided a spec sheet for the light pole.  They are proposing to have three.  They will be in the dumpster area, the back and front corner of the property.

· Motion sensitive floodlight that would be down facing attached to the back of the building.

· Revised Zoning Board of Appeals plan that would represent the proposed setback for the canopy that will be 10.1 feet from the right of way.

Chairman Crowley questioned whether there was room to pull behind the building for the proposed driveway.  Mr. Hamor stated the right rear property will need grading, but it is very doable.  

Mr. Hamor reviewed the parking requirements indicating that twelve (12) spaces are required and they are proposing seventeen (17) with handicap parking.  Mr. Hamor reviewed the sign proposal that will have no movable icons.  There will be a stand-alone sign with the Sunoco logo at the top, a space for three prices of fuel and a panel for the business name of the variety store.  Attorney Malonis stated the proposed sign will comply with the Zoning By-law.  It was noted the required sign setback is 10 feet and this sign will be 13.1 feet.

Ms. Hakkila questioned how they planned snow removal.  Mr. Hamor said the proposed snow storage is along the entire exterior of the parking area on the left side of the property.  This will be further reviewed as part of the filing with Conservation and the Board of Selectmen.  

Abutters:  Who came forward in favor or in opposition?  None.

A motion to approve the Variance as amended was made by Mr. Stephen Hamilton and seconded by Mr. Andrew LaCourse.  The Board finds the petitioner meets the requirements of a Variance as follows: that there is a hardship on the use of the land based on the shape and topography, this requested use does not derogate from the intent of the zoning by-law, and it is not injurious to the neighborhood.  Chairman Crowley feels this will be a very positive addition to the town as the property has been a blight on 

Lakeview Avenue for a number of years, is absolutely a beneficial use and glad the Board is moving to approve.  The Board voted unanimously to approve.

2010-5 @ 25 K Street – Variance 2.12.50 for insufficient setback from a residential area 

and an increase in tower height for the construction of a wireless communications

facility (cell tower).  Petitioner:  T-Mobile Northeast, LLC and Dracut Water Supply  

District.

A motion to take this hearing out of order was made by Mr. Hamilton and seconded by Ms. Hakkila.  The Board voted unanimously to approve.

Chairman Crowley read a letter from Attorney Parisi requesting a continuance until the May 2010 meeting.  While he did not go into any great detail, Chairman Crowley understands he had some additional testimony he wanted to prepare.  Mr. Hamilton questioned the time frame on this application.  Chairman Crowley reviewed and stated the Board is within the ninety (90) day window, with one hundred (100) days to make a decision.  The ninety days will not be over until the end of May.

A motion was made to continue to the May 20, 2010 meeting by Mr. LaCourse and seconded by Ms. Hakkila.  Voting in favor were Mr. Crowley, Mr. Mallory, Mr. LaCourse, Ms. Hakkila and Mr. Meli with Mr. Hamilton abstaining.  

2010-6 @ 775 Broadway Road – Variance 2.12.50 for insufficient frontage to build 

single family home.  Petitioner:  Richard Maille.

Mr. Maille presented evidence of the frontage change amendment from 125 feet for frontage to 175 feet effective May 1, 1968.  This property was subdivided in February 1968.  

Mr. Mallory asked where the driveway would be located on the property.  Mr. Maille said he did not have the drawing with him that showed the driveway, but noted that he will be down sizing the house due to the current economy.  The house will remain in the same location but smaller.  With respect to down sizing the house, Chairman Crowley stated that the footprint given of 50 X 32 is the maximum that the actual structure could be built.  You can always make it smaller, but you cannot make it bigger.  Mr. Maille understands this.  Mr. Mallory questioned the driveway again as he is concerned about the wetlands.  Mr. Maille produced a Notice of Intent Site Plan of Land dated May 17, 2005 that shows the driveway.  Chairman Crowley asked if this was going back to Conservation.  No!  Mr. Maille stated he went in front of the state and has the paperwork, then went to Conservation.  

After further review, Mr.Maille presented a letter from Morse Environmental Services to Dracut Conservation Commission dated July 18, 2006.  Chairman Crowley reviewed and noted the letter appears to be a response to Dracut Conservation relative to an appeal to their decision.  Mr. Maille did not have the paperwork from the state with him.  Chairman Crowley noted with regards to the wetlands, this has to be signed off and completed prior to obtaining a building permit.  He will not be allowed to go forward without this 

information.  Chairman Crowley will have the secretary make a note to the building inspector regarding the Board’s concern as to how complete the application was with respect to wetlands.  Chairman Crowley wants to see an answer to the letters and the appeal by the state to be incorporated in the package prior to an issuance of any building permit should this variance be granted.

Ms. Hakkila noted that on the plot plan the address is noted as 34 Wheeler Road not 775 Broadway Road.  Mr. Hamilton agreed this was confusing.  After further discussion, it was agreed that the 34 Wheeler Road is the owner’s address and the actual address of the property is 775 Broadway Road.  It was noted that the plot plan should be corrected prior to recording at the Registry of Deeds.

Abutters:  Who came forward in favor or in opposition?  None.

A motion to approve the Variance for 775 Broadway Road was made by Mr. Stephen Hamilton and seconded by Mr. Andrew LaCourse.  The Board finds the petitioner meets the requirements of a Variance as follows: that there is a hardship on the use of the land based on the shape and topography, this requested use does not derogate from the intent of the zoning by-law, and it is not injurious to the neighborhood.  Chairman Crowley stated this granting is for the purpose of a single family home only and prior to any building permit issuing, the petitioner will have to demonstrate in writing the record relative to D.E.P. File #145-693, that he has met all the requirements of the Dracut Conservation Commission and that there are no outstanding appeals on the issues relative to the wetlands.  It was noted that the driveway would have to be put in with whatever conditions the Conservation Commission may set.  The Board voted unanimously to approve.

Other Business:

Chairman Crowley read a letter requesting a bond release of money held with regard to work completed at the Forest Glen subdivision on Gumpus Road from Jack McGrail, Town of Dracut Engineering Department dated April 13, 2010.

A motion to release the bond money for the Forest Glen subdivision was made by Ms. Ina Hakkila and seconded by Mr. Andrew LaCourse.  The Board voted unanimously to release the bond money.   

Acceptance of Minutes:

A motion to accept the March 18, 2010 minutes was made by Ms. Ina Hakkila and seconded by Mr. Scott Mallory.  The Board voted unanimously to accept the minutes.

Adjournment:

A motion to adjourn was made by Mr. Stephen Hamilton and seconded by Ms. Ina Hakkila.  The Board voted unanimously to adjourn. 
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