Minutes – December 15, 2011


DRACUT ZONING BOARD OF APPEALS

Meeting Minutes of December 15, 2011 at 7:00 p.m. @ Harmony Hall, 1660 Lakeview Avenue, Dracut.  

Chairman Crowley asked the Board if they would care to take the second hearing out of order since they wish to withdraw.  A motion was made to take the second hearing out of order by Mr. Stephen Hamilton and seconded by Ms. Ina Hakkila.  The Board voted unanimously to take the second hearing out of order.  

2011-23 @ 15 Robbins Avenue – Special Permit 2.16.25 and Variance 2.12.50 for

proposed addition with insufficient rear yard setback.  Petitioner:  Rene Lafontaine.

Chairman Crowley opened the meeting and signed in a set or prints drawn by James D. Aho, Professional Land Surveyor dated March 1, 2009 with a revision date of November 14, 2011.

Mr. Lafontaine stated he applied for a building permit in April 2011.  He subsequently received a foundation permit and poured the foundation.  He brought the Certified As Built to the Building Department and was informed by the Building Inspector that he did not have the proper setback for the foundation.  What he thought was his side yard was really his rear yard.

Mr. McLaughlin, Building Inspector noted that as you can see on the plot plan the frontage of this property is only on Robbins Avenue being clearly the front yard and where the foundation is located is clearly the rear yard in his opinion.  Chairman Crowley noted it is an odd shaped lot, but it is the rear yard.  He then asked Mr. McLaughlin if the foundation was put in in accordance with the plans he submitted at the time with his application.  Mr. McLaughlin said there was a tremendous amount of confusion and it took three 3 or 4 weeks to get a set of plans and they were not very good when received.  

Mr. Hamilton asked the petitioner to explain the old lot line noted on the prints.  Mr. Lafontaine stated he originally owned the lot with the dwelling on it that had 32.24 feet of frontage on Robbins Avenue.  He then purchased Parcel A around 2005/2006 that had 181.18 feet of frontage on Robbins Avenue.  The deck and pool were installed in 2002.  Chairman Crowley asked if there was a variance on this property and how old the original house was.  Mr. Lafontaine stated it was his grandfather’s land and the original house was built in 1939.  Chairman Crowley noted that it pre-existed the zoning.  There were no variances found on this property.

Mr. McLaughlin presented the drawings and plot plan that were submitted for the foundation permit.  It took about a month to struggle through the plans to determine what was going on.  Mr. McLaughlin noted there is a system in place designed to prevent this sort of thing happening whereby the Assistant Building Inspector and the Building Inspector checks each other’s work. Somehow this got flipped and both of them assumed the other one had checked the application property.  The Permit got issued with no good explanation for why.  The drawing is very confusing and it does not really correspond to the foundation of the actual house.  Chairman Crowley asked who did the construction on this.  Mr. McLaughlin said the homeowner is the general contractor.  When the as built was brought in, Mr. McLaughlin realized it did not meet the setback and rejected it.  The foundation has been poured with a cellar hole.  There was further discussion about the reason why the Building Department requires an as built plan.  

Chairman Crowley noted that ultimately, the fact that the Building Inspector made an error does not relieve the homeowner of his need to make sure that the building is built according to the building codes to include the zoning codes.  It is contingent upon the homeowner to have drawings that are adequate to demonstrate that to protect their rights.  The Building Inspector and the Building Department should never have issued a permit based on the drawings that were provided.  So the question becomes is the Board of Appeals here to address problems with the zoning or mistakes by the Building Inspector.  Chairman Crowley cannot find anywhere in his zoning by law that says the Board is here to address mistakes by the Building Inspector.  A mistake is what it is.  There was further discussion about the plot plan provided for the building permit.  Mr. Mallory and Mr. Hamilton noted that the proposed foundation was not shown on the plan and how would the Building Inspector know where it was going.  There was also discussion about what the Building Department requires for drawings and plot plan when someone comes in for a building permit.

Chairman Crowley noted that the original house was 7.5 feet off the old rear lot line.  It then got extended another 18.8 feet with the new lot line bringing the existing house to 26.3 off the lot line.  If this had come to the Board before the foundation was poured, Chairman Crowley noted he would normally say as long as the addition was no more impinging on the rear yard than the existing house he might be inclined to allow it.  In this case the foundation would have to be pulled back to the existing house line at 7.5 feet.  It would then be no more non-conforming than the original house.  There was further discussion about the front and rear of the property.

Mr. Mallory asked if this is a single-family home.  Mr. Lafontaine said it is and will remain a single-family home.  He stated that he was going to tear down the existing house after the addition was completed.  Mr. McLaughlin noted that he was not aware of this.  The application did not include this and was not shown on the drawings.  

Chairman Crowley does not feel that the Board should be in the middle of this dispute.  He feels that the petitioner and the Building Inspector are using the Board as the Building Department to straighten out a mistake that was made.  Mr. McLaughlin and Mr. Lafontaine should get together to resolve this issue.  Mr. Lafontaine poorly presented the building permit whether done intentionally or not and mistakes were also made by the Building Department.  Chairman Crowley is going to make the assumption that mistakes were made by both parties.  The Board now has to decide whether the petitioner’s hardship rises to the level necessary to obtain a variance. 

Abutters:  Who came forward in favor or in opposition?  

Ronald Rosette, 422 Methuen St. – in favor.  He is a direct abutter to this property.

Mr. Lafontaine presented letters from abutters as follows:

Danielle McCarthy, 20 Robbins Avenue – in favor.

Tami Hayhurst, 25 Robbins Avenue – in favor.

Kristine Kinney, 216 Amesbury St. – in favor.

Frances J. Labonte, 211 Amesbury St. – in favor.

A motion to approve the Special Permit was made by Mr. Scott Mallory and seconded by Mr. David Meli.  Mr. Mallory feels that the petitioner meets the requirements for a Special Permit under 2.16.25.  Chairman Crowley agrees and would be inclined to vote in favor of this.  The Board finds that the petitioner meets the following three requirements of the Special Permit: that the change does not (1) substantially impinge upon any public right of way that adjoins the lot on which the structure is to be constructed; (2) create a danger to public safety by reason of traffic access, flow and circulation; and (3) be out of character with the traditional settlement and construction patterns of the area in which it is to be reconstructed.  The Board voted unanimously to approve.

A motion to approve the Variance was made by Mr. Scott Mallory and seconded by Mr. Michael Pagones.  Chairman Crowley feels there is enough blame to go around on both sides based on what he has heard.  Even if it was blame, this body is not here to remedy mistakes made by the Building Department.  He thinks that in the scheme of things that is one of the reasons why certification drawings are done after the fact.  Even if the Board were to grant a variance, he would never grant it on the setback being requested, it would be to the line of the existing house as there is no need to move further than that.  Even if this came to the Board before it was built and applied for it, he would be inclined not to let it go that close to the lot line.  He is going to vote against the motion to approve.  The Board finds the petitioner does not meet the requirements of a Variance as follows: that there is no hardship on the use of the land based on the soil conditions, shape or topography, this requested use does derogate from the intent of the zoning by-law, and it is injurious to the neighborhood.  The Board voted unanimously to deny the variance.  The motion failed on a 0 to 5 vote.

2011-24 @ 39 Elm Avenue – Variance for proposed redevelopment of property into residential units with insufficient rear and front yard setbacks.  Petitioner:  Douglas C. Deschenes.

Present was Mr. Richard Lannan, Principal of Richarry Investments, LLC who is currently under contract to purchase the property.    

Chairman Crowley read a letter from Douglas C. Deschenes dated December 12, 2011 requesting that the application be allowed to be withdrawn without prejudice. 

Abutters:  Who came forward in favor or in opposition?  
None.

Joseph Polin, 22 Sequoia Drive, Tyngsboro is present as an interested party from the Town of Tyngsboro Zoning Board of Appeals.  He stated that the Tyngsboro Board of Appeals has approved the part of this application that is located in their town.

A motion to allow the petitioner to withdraw without prejudice was made by Mr. Stephen Hamilton and seconded by Mr. Scott Mallory.  The Board voted unanimously to allow the petitioner to withdraw without prejudice.

Acceptance of Minutes:

A motion to accept the November 17, 2011 minutes was made by Mr. Michael Pagones and seconded by Mr. Scott Mallory.  The Board voted unanimously to accept the minutes.

New Business:

Alternate Board Member Ms. Heather Santiago-Hutchings attended the Dracut Town Center Visioning Session II held on December 1, 2011.  Chairman Crowley will scan the information provided and forward to all Board Members.

Chairman Crowley read a letter to the Board of Selectmen from Glen Edwards dated November 30, 2011 regarding Problems Re-selling Affordable Homes & Losing Them from the Town’s Inventory.  The letter included an article from the Boston Sunday Globe, Globe North entitled “Affordable, and empty” dated November 27, 2011.  Copies were passed out.

Next Meeting:

The next meeting will be Thursday, January 19, 2012.  A review of the Rules & Regulations and Election of Officers will be conducted.

Adjournment:

A motion to adjourn was made by Mr. Stephen Hamilton and seconded by Ms. Ina Hakkila.  The Board voted unanimously to adjourn.

Board of Appeals Members



__________________________
____________________________


Chairman, John Crowley

Vice Chairman, Stephen Hamilton



__________________________
_________________ ___________



Clerk, R. Scott Mallory

 Member, Ina Hakkila



__________________________        ___________Absent____________

 Member, David Meli                          Alt. Member, Heather Santiago-   

                                                             Hutchings

__________________________



Alt. Member, Michael Pagones

PAGE  
4

